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OGC Has Reviewed

MEMORANDUM FOR THE RECORD

SUBJECT: Court-Martial Jurisdiction Over Civillan Employees ol tne
Military Forces

i. On September 12, 1950, in the case of United States of Americs,
ex rel Dominic Guagliardo v. Neil H. McElroy, et al., the United States
Court of Anpeals for the District of Columbie Circuit reversed a District
Court decision which denied a writ of habeas corpus to a civilian
ronvicted bv & court-martial. The court in & 2-1 opinion written oy
Judee Fahy determined that the decision of the Supreme Court in Heid V.
Covert soverned this case and that Article 2 (11) of the Uniform Code off
Mllitarv Justice was non-severable.

2, Guagliardoc was 2 Civil Service employee of the Air Force who
sorked at an Alr Force depot near Casablanca. He lived with his wif'e ofY
the depot and was entitled to quarters allowance, mail and other privi.egss.
He and two enlisted men were char:zed with stealing Govermment materiel,
was tried by court-martial, convicted and sentenced. He applied For a
writ of habeas corpus but this was denied by the District Court for tue
District of Columbia on i3 January 1958 (158 F. Supp. 171). The appeal
followed.

3. The Govermment defended its court-martial jurisdiction solely oy
reason of Article 2 of the Uniform Code which enumerates the persons to
whom the Code apnlies. Subparagsrapn 11 of Article 2 is pertinent to tals
case;

"Subject to any treaty or agreement to which the United Ltates
is or may ove & party or to any accepted rule of international law,
persons serving witn, employed uy, or accompanyin; tne armed I[orces
oubside the United States o ¢ o &

The appellant contended that this provision was unconstitutional as to a
¢ivilian employee in peacetime. The Goverrment attempted to show taat
Article 1, Section J, Clause 14 which empowers Congress to "make rules for
+he Government and Re.ulations of tine land and naval Forces® together .ith
the Necessary and Prover Clause enables Congress to establish court-martiil
jurisdiction over those persons specified under Acticle 2 (11) of the
iniform Code,
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. by 1In Reid v. Covert, four Justices would not vermit an exception 0

“the land and naval Forces”to ineinde civilians and two Justicez wonid not
permit such an exception when it involved a civilian wife cherces with &
capital offense. The same conclusion applies to Guagliardo because nrovi sicng
of Article 3, Section 2 and the Fifth and Sixth Amendments of the
Constitution were not comolied with, accordin~ to the court. The mb jori tx
of’ the court reasoned that because Mrs, Covert or an emplovee such as the
apoellant could not be tried by court-martial on a capitgl cherge, then the
"existing congressional vlan for externdins court-mertial jurisdicticn to
persons accompanying or emploved by the armed forces outside the United
itates" exceeds constitutional bounds. The Code does not vprovide Tor
exceptions and the court here decided that it could not rewrite provisions
of’ the Code alons narrower lines and decide their validity in each individusi
case.

5. According to the oninion, the severability clause ir the Code dres
not allow the court to divide subpara.raph 11. The majority concluded its
opinion by statinz that "there is a complete absence of any recnlar standard
for the inelusion of appellant other than a standard that includes &1l
civilian employees with the forces abroad and that standard is so extenaive
a3 to be unvalid as a basis for denial to civilians tried by the United
States in time of peace of the protection of Article 3, Section 2 of the
Code and of the Fifth and Sixth Amendments."

H. Judre Burzer filed a dissent vointine out that "there is no other
feasible means of law enforcement available at a foreizn militery base for
crimes against the United States."” He does not believe that Reid v. Cavert
can be applied to emplovees and also that Article 2 (11) of the Code was
not struck down in its entirityv by that case. By historical precedent, he
sugcests that employees "servinz with" the armed forces come within court-
martial Jurlsdiction. He states "in the absence of a feasible substitute,
Clause 1 topether with the Necessarv and Proper Clause seems +o me +o
empower Congress to subject these employees to trial by court martial."
(Winthrop's Military Law and Precedents cited by Judge Burger in his dissent
vas obtalned recently by 0GC and is available in the 0GC Librarv.)

7. 1 have been informed that the Government is now considering tvo
courses of action resarding further moves in this case: (1) having an
appeal by the United States Attornev's Office, heard by the Court of Appeals
en banc, or (2) taking the case to the Supreme Court.
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